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IN THE COURT OF APPEALS OF THE STATE OF UTAH 
SHERRY STEWART THOMAS (PONTIUS), 
Plaintiff-Respondent, 
vs. 
DAVID CARL THOMAS, 
Defendant-Appellant. 
Case No. 890214-CA 
Priority No. 14b 
BRIEF OF RESPONDENT 
JURISDICTION 
This Court has jurisdiction pursuant to 78-2a-3(h), 
Utah Code Annotated. This is an appeal from an increase of 
child support granted plaintiff pursuant to her Petition 
for Modification entered in the Second Judicial District, 
Weber County, on March 31, 1989, by the Honorable 
Stanton M. Taylor. 
STATEMENT OF ISSUES 
POINT I 
JUDGE TAYLOR'S MODIFICATION OF THE CHILD 
SUPPORT AWARD WAS LEGALLY PERMISSABLE. 
POINT II 
JUDGE TAYLOR'S INCREASE IN THE CHILD SUPPORT 
AWARD WAS SUPPORTED BY THE FACTS AND FINDINGS. 
-1-
STATEMENT OF THE CASE 
NATURE OF THE CASE 
This is a domestic relations case. The only issue 
on appeal is whether or not the trial Court erred in 
increasing the child support that defendant was required to 
pay the plaintiff. 
COURSE OF PROCEEDINGS 
The parties were divorced in 1981. In 1987, the 
plaintiff filed a Petition for Modification asking that the 
child support be increased, alleging a substantial change 
of circumstances. A hearing was conducted on 
October 9, 1987 before the Domestic Relations Commissioner, 
at which time child support was increased. 
A subsequent hearing was held before the 
Commissioner on January 3, 1989. The Commissioner 
recommended no additional increase of child support. 
Objections were filed to those recommendations and a 
hearing was conducted before District Court Judge 
Stanton M. Taylor on March 6, 1989. 
DISPOSITION IN THE COURT BELOW 
Pursuant to Memorandum Decision entered by Judge 
Taylor on February 14, 1989, child support was increased to 
an amount commensurate with the child support schedule used 
at the October, 1987 hearing. This resulted in a child 
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support obligation of $347.00 per month per child. 
STATEMENT OF FACTS 
The parties were divorced on September 15, 1981. 
The plaintiff was awarded the care, custody and control of 
the two minor children and defendant was ordered to pay 
$85.00 per month per child as and for child support. The 
child support payments were based on the defendant's 
monthly gross earnings of $850.00 or an approximate monthly 
net income of $650.00. (R32-35) 
On May 28, 1987, the plaintiff filed a Petition for 
Modification asking that the child support be increased. 
She alleged as change of circumstances the increased needs 
of the children, the increased cost of living and the 
increased income of the defendant. (R37-38) 
A hearing was conducted on plaintiff's Petition on 
October 9, 1987, before Domestic Relations Commissioner 
Maurice Richards. Among other things, the Commissioner 
recommended that defendant's child support obligation be 
raised to $247.00 per month per child based on an estimated 
$3,000.00 per month gross income of the defendant. The 
Recommendations prepared by plaintiff's counsel 
specifically reflected that: 
"IT IS FURTHER RECOMMENDED that defendant 
be required at the end of 1987 to provide 
a profit and loss statement and income 
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information to the plaintiff and child 
support shall be subject to review without 
additional filing by either party". (R58-59) 
The Commissioner's hand-written notes retained in 
the record of the hearing provide as follows: 
"He should pay $247.00 per child to be 
adjusted at year end based on actual 
earnings to be re-addressed without new 
filing. If his income is greater than 
he claims, he must adjust this to the 
end of this year." (R56) 
On December 15, 1988, the plaintiff filed a Request 
for Hearing alleging that the defendant had failed to 
provide a copy of his 1987 profit and loss statement until 
requested to do so by plaintiff's counsel in correspondence 
dated November 3, 1988. The plaintiff alleged that the 
1987 income statement showed that defendant had a 1987 
salary of approximately $50,000.00. Therefore, the 
plaintiff requested that her child support be re-adjusted 
according to the defendant's 1987 income as per the 
recommendations of the Domestic Relations Commissioner at 
the hearing held October 9, 1987. (R60-63) 
An additional hearing was held on January 3, 198 9. 
Commissioner Richards concluded there should be no 
additional modification of the defendant's child support 
since it did not appear his gross income had changed since 
the October 9, 1987 hearing. (R71-72) Plaintiff filed 
timely objections to those recommendations. (R73) 
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On February 6, 198 9, a hearing was conducted before 
the Honorable Stanton M. Taylor on the objections to the 
January 3, 198 9 recommendations. Judge Taylor subsequently 
entered his Memorandum Decision concluding that the 
defendant's actual 1987 gross earnings demonstrated a 
salary of $49,198.55 plus profits of $19,818.87. Judge 
Taylor found that the salary alone was substantially higher 
than the $3,000.00 estimate that was used as a basis of the 
support modification at the October, 1987 hearing. Judge 
Taylor further concluded that the support was to be based 
on the defendant's 1987 actual income as per the 
Commissioner's earlier recommendations and, accordingly, 
ordered that the support be adjusted based on the 
defendant's average monthly income of $4,159.88 and the 
child support schedule that had been used by the 
Commissioner at the hearing in October, 1987. This 
resulted in child support of $347.00 per month per child. 
(R78-79) 
Formal Findings of Fact and Order were prepared, 
signed by Judge Taylor on March 31, 198 9 and filed. 
(R81-83) From Judge Taylor's Order, this appeal has been 
taken. 
SUMMARY OF ARGUMENT 
The hearings before the Commissioner on 
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January 3, 198 9 and Judge Taylor on February 6, 198 9 were 
merely extensions of the original hearing held before the 
Commissioner on October 9, 1987 since the Commissioner had 
required the defendant to submit his actual financial 
information at the end of 1987 and ordered that the support 
should be adjusted according to the income. 
By increasing the child support to $347.00 per 
month per child, Judge Taylor relied on defendant's actual 
1987 income and a child support schedule used in Weber 
County during the 1987 hearing. The findings Judge Taylor 
made concerning the defendant's income are adequate to 
support the child support award entered. 
ARGUMENT 
POINT I 
JUDGE TAYLOR'S MODIFICATION OF THE CHILD 
SUPPORT AWARD WAS LEGALLY PERMISSABLE. 
The defendant claims the recommendations entered by 
the Commissioner on October 9, 1987 became an unappealable, 
final order because no objection was filed. The defendant 
contends, therefore, that Judge Taylor erred in relying on 
defendant's actual 1987 income in determining the child 
support obligation. 
The specific notes of the Commissioner provide that 
the child support was to be re-addressed based on the 
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defendant's 1987 year-end earnings and that if his income 
was greater than the $3,000.00 per month he was estimating, 
he must adjust it at the end of the year. Therefore, the 
plaintiff was not under an obligation to object to those 
recommendations since they were contingent in nature and 
based on an estimated amount of income. The defendant had 
an obligation to furnish the plaintiff his income 
information and to automatically adjust his support 
pursuant to his actual income. When he failed to do so, 
the plaintiff requested an additional hearing and Judge 
Taylor was within his legal authority in relying on the 
defendant's actual 1987 income and increasing the child 
support to the $347.00 per month per child. 
The defendant admitted he did not furnish his 1987 
income statement to the plaintiff until after plaintiff's 
counsel had made a request of him by letter dated November, 
1988. (T6) The defendant also acknowledged that his 
actual salary in 1987 was $49,918.55. (T6) 
The defendant places considerable emphasis on 
gratuitous comments made by Judge Taylor during the 
February, 1989 hearing. It seems apparent that after Judge 
Taylor was able to read the Commissioner's actual 
recommendations, he understood that the original Order 
required the defendant to adjust his child support based on 
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his income at the end of 1987 and that the purpose of the 
hearing before him was to implement that Order, not to 
re-evaluate the defendant's circumstances as of the present 
time or decide whether there had been another new change of 
circumstances since the October, 1987 hearing. 
POINT II 
JUDGE TAYLOR'S INCREASE IN THE CHILD SUPPORT 
AWARD WAS SUPPORTED BY THE FACTS AND FINDINGS. 
At the hearing before Judge Taylor on February 6, 
1989, the defendant admitted that in 1987 he had a salary 
of $49,918.55 and a 1988 salary of $42,898.05. (T6,13) In 
addition to that salary, the defendant had claimed a 
business expense for an auto lease totaling $726.95 per 
month which he conceded represented an additional $425.00 
per month income because of his personal use of the 
automobile. (T14) 
For the year 1987, his average monthly salary would 
have been $4,160.00. For 1988, adding back in the personal 
use value of his automobile, his average monthly salary 
would have been $3,999.00 per month. To reduce his income 
to the $3,000.00 per month level, however, the defendant 
argued that he had a yearly business loss in 1988 of 
$9,403.66 which, divided by twelve, represented a $783.00 
per month loss. He also claimed an additional loss on 
rental income of $333.00 per month. (T29) 
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Judge Taylor found that the losses he was claiming 
on his rental income were part of an investment and could 
not be deducted from his gross income. Judge Taylor also 
found, however, that the 1988 income was not the relevant 
income to be used, but rather the 1987 income as per the 
earlier recommendations of Commissioner Richards. 
It is acknowledged that Judge Taylor did not make 
specific findings as to how he arrived at the amount of 
support that was ordered other than by reference to a child 
support schedule. This Court has previously held that 
reliance on the Second District Court child support 
guidelines without additional specific findings will not 
sustain a child support award on appeal. Johnson v. 
Johnson, 103 U.A.R. 22 at 25 (Utah App. 1989) . However, in 
light of the passage of H.B. 203, the presumptive affect of 
the new child support guidelines (78-45-7.21 Utah Code 
Ann.), and the amount of defendant's income as found by 
Judge Taylor, it is submitted that this Court can sustain a 
child support award without complete specific findings 
regarding the other statutory child support factors and 
Judge Taylor's order should therefore be affirmed. See 
Martinez v. Martinez, 754 P.2d 69 at 74 (Utah App. 1988). 
CONCLUSION 
It is respectfully requested that this Court affirm 
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the decision of the trial Court. Given the history of this 
case, the trial Court was correct in its assessment of 
defendant's income and obligations and the amount of 
support that was ordered was reasonable under the 
circumstances. 
DATED this | fl— day of July, 198 9. 
Respectfully submitted, 
JRENCE AND HUTCHISON 
BRIAN R. FLORENCE 
Attorney for 
Plaintiff-Appellant 
818-26th Street 
Ogden, UT 84401 
MAILING CERTIFICATE 
I hereby certify that I mailed four true and 
correct copies of the foregoing Brief of Respondent, 
postage prepaid, to Robert A. Echard, Attorney for 
Defendant-Appellant, P.O. Box 1850, Ogden, UT 84402, 
on this \%— day of July, 1989 
BRIAN R. FLORENCE 
<3»-^ ^<> 
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IN THE DISTRICT COURT OF WEBER COUNTY 
STATE OF UTAH 
SHERRY STEWART THOMAS (PONTIUS), 
Plaintiff, 
vs. 
DAVID CARL THOMAS, 
Defendant, 
RECOMMENDATIONS AND 
ORDER ON PETITION 
FOR MODIFICATION 
Civil No. 77756 
The above-entitled matter came on for pre-trial on 
the 9th day of October, 1987, on plaintiff's Petition for 
Modification of Decree and Order before Domestic Relations 
Court Commissioner Maurice Richards, plaintiff present and 
represented by counsel, Brian R. Florence, and defendant 
present and represented by counsel, Robert A. Echard, and 
the Court having been fully advised in the premises, now 
makes the following recommendations: 
IT IS HEREBY RECOMMENDED that as long as the 
plaintiff's current husband has health and accident 
insurance available to him at his place of employment and 
is maintaining his own children through the coverage and is 
able to carry the plaintiff's children without additional 
cost, the plaintiff has agreed to maintain her children on 
EXCE 
id 
ilSON 
HEYSAT 
Recorded Book^ 4 J . 
Page 1 9 2 8 . . . 
Indexed THOMAS (PONTIUS) v. THOMAS Civil No. 77756 
Recommendations and Order on 
Petition for Modification 
Page 2 
this coverage without further health insurance coverage 
obligation on the defendant. 
IT IS FURTHER RECOMMENDED that each of the parties 
be required to pay one-half of all noncovered medical and 
dental expenses incurred for the minor children excluding 
routine office visits which shall remain the obligation of 
the plaintiff. 
IT IS FURTHER RECOMMENDED that defendant be 
credited with the amount that he individually paid towards 
the orthodontist bill on the oldest minor child and at such 
time as the youngest minor child requires orthodontic work, 
plaintiff shall be solely responsible for an amount equal 
to that previously paid by the defendant, after which each 
shall be responsible for one-half of any excess. 
IT IS FURTHER RECOMMENDED that defendant's child 
support obligation be raised to $247.00 per month per child 
effective the last half of October, 1987 based on an 
estimated $3,000.00 per month gross income of the 
defendant. 
IT IS FURTHER RECOMMENDED that defendant be 
required at the end of 1987 to provide a profit and loss 
statement and income information to the plaintiff and child 
ISTREET 
TAH 84401 
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and 
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Indexed 
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support shall be subject to review without additional 
filing by either party. 
IT IS FURTHER RECOMMENDED that there was a question 
raised whether defendant was delinquent in his support 
obligation for the month of September, which issue is 
preserved in the event plaintiff can show proof that 
defendant has not paid for that month. 
IT IS FURTHER RECOMMENDED that each of the parties 
be required to pay their own attorney fees and costs 
incurred herein. 
DATED this /O day of November, 1987. 
RECOMMENDED AND APPROVED BY: 
MRICE RICHARbg, Domestic 
Relations Court Commissioner 
APPROVED AS TO FORM: 
ZjLtA&d^ 
:RT A. ECHARD 
Attorney for Defendant 
ORDER 
Ten days having expired from the date of this 
> > V 59 
tENCE 
nd 
HISON 
VEYSAT 
H STREET 
TAHS4401 
Recorded BookL4,X 
Page 193.0... 
Indexed THOMAS (PONTIUS) v. THOMAS 
Civil No. 77756 
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Petition for Modification 
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hearing and no written objections having been filed to the 
foregoing recommendations; 
IT IS HEREBY ORDERED that the foregoing 
recommendations be and they are hereby approved and 
ordered. 
DATED this /S day of November, 1987. 
BY THE COURT: 
DISTRICT JUD 
PONTIUS/Z 
V 
4^ 
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IN THE DISTRICT COURT OF WEBER COUNTY, STATE OF UTAH 
SHERRY STEWART THOMAS, 
Plaintiff, 
vs. 
DAVID CARL THOMAS, 
Defendant. 
MEMORANDUM DECISION 
Case No. 77756 
The Court agrees with the Commissioners recommendation 
that defendant's 1988 income was not much in excess of the 
estimated income of $3,000 specified in the October 1987 order. 
However, it appears to the Court the income to be 
analyzed was not 1988 but 1987 (see the Commissioner's notes at 
the bottom of the October 1987 proceeding). He should pay $247 
per child to be adjusted at years end based upon actual earnings 
and be addressed without her filing. 
His gross earnings for 1987 demonstrated a salary of 
$49,198.55 plus profits of $19,818.87. His salary alone would 
amount to $4,159.88 per month, substantially higher than the 
estimated $3,000. There was discussion of losses based upon a 
78 
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disparity between rents received and payments and parcels of real 
estate, but the court finds the payments being made are an 
investment and can't be deducted from gross income. 
The Court orders child support to be adjusted based upon 
the prior support schedule and an income of $4,159.88 per month. 
DATED this JX day of February, 1989. 
Judge 
CERTIFICATE OF MAILING 
I hereby certify that on this 
IS day of February, 1989, 
a true and correct copy of the foregoing Memorandum Decision was 
mailed to the following: 
Brian R. Florence 
FLORENCE & HUTCHISON 
Attorney for Plaintiff 
818 26th Street 
Ogden, Utah 84401 
Robert A. Echard 
GRIDLEY, ECHARD & WARD 
Attorney for Defendant 
635 25th Street 
Ogden, Utah 84401 
<, 
-O^  ULA' CARR, Secretary 
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IN THE DISTRICT COURT OF WEBER COUNTY 
STATE OF UTAH 
SHERRY STEWART THOMAS (PONTIUS), 
Plaintiff, 
vs. 
DAVID CARL THOMAS, 
Defendant. 
FINDINGS OF 
FACT AND ORDER 
Civil No. 77756 
«AR31 
The above-entitled matter came on for hearing on 
plaintiff's Objection to the Commissioner's Recommendations 
on the 26th day of February/ 1989, before the Honorable 
Stanton M. Taylor, Judge of the above-entitled Court, 
sitting without a jury, plaintiff present and represented 
by counsel, Brian R. Florence, and defendant present and 
represented by counsel, Robert A, Echard, and the defendant 
having testified, and the Court being fully advised in the 
premises, now files its: 
FINDINGS OF FACT 
1. That defendant's 1988 income was not much in 
excess of the estimated income of $3,000,00 per month 
specified in the October, 1987 Recommendations and Order. 
81 
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Findings of Fact and Order 
Page 2 
2. That defendant's gross earnings for 1987 
demonstrated a salary of $49,198.55 plus profits of 
$19,818.87. 
3. That defendant's 1987 salary alone amounts to 
$4,159.88 per month, substantially higher than the 
estimated $3,000.00 specified in the October, 1987 
Recommendations and Order. 
4. That defendant apparently has some additional 
loss based on a disparity between rents received and 
payments on parcels of real estate. 
From the foregoing Findings, the Court now makes 
and files its: 
ORDER 
IT IS HEREBY ORDERED that based on the October, 
1987 Recommendations and Order, defendant's child support 
obligation shall be analyzed on defendant's 1987 income and 
not his 1988 income. 
IT IS FURTHER ORDERED that defendant's losses based 
on his real estate investments cannot be deducted from his 
gross income. 
IT IS FURTHER ORDERED that defendant's child 
ITH STREET 
UTAH 84401 
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support obligation shall be adjusted based on the prior 
child support support and an income of $4,159.88 per month 
which is $347.00 per month per child. 
DATED this f / day of March, 1989. 
BY THE COU 
APPROVED AS TO FORM: 
Attorney for Defendant 
PONTIUS/T 
